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Abstract

This chapter explores ‘what constitutes the 21st-century citizen’ and how we feel
about our political and legal rights, and our identity, in the move from a monarchy
to a republic in contemporary Australia. The central theme questions the notion
that “citizenship is the local expression of universality’' and that ‘the main aim of
property is to constitute subjectivity as intersubjectivity through the mediation of
objectivity.” Drawing on data collected in a series of focus groups, the paper takes
as its premise the suggestion that the removal of the Crown creates a moment of
opportunity for recognition of the guardians of this land, albeit the journey of
Indigenous Australians to be accepted as citizens has been harrowing. Such a
contest of ideas is seen by some to undermine the very fabric of contemporary
(settler) society, and a possible move from freehold title to leasehold tenure
presents a threat to their interpersonal recognition. Through a political economy
exploration of property rights and options in a new republic, which is grounded in
an analysis of focus group data, the chapter explores Douzinas’ argument that:
‘Political rights emerge out of the destruction of traditional communities and the
undermining of the pre-modern body politic and these rights, in turn, accelerated
the process. Mutual recognition has moved from the relations of love and care
which predominantly characterised the pre-modern world to legal recognition, to
the construction of identities through rights ... But as Marx insisted, political
community and citizenship are both the recognition of the universality of rights and
of their denial, since rights support and are supported in turn by the inequalities of
economy and culture. Secondly, citizenship is a limited universality which is
exhausted within the confines of the nation-state and excludes the non-citizens, the
foreigners, enemies without and within.”?
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I would like to respectfully acknowledge the Local Aboriginal people, the
Gadigal people of the Eora Nation, who are the Traditional Owners of the land on
which this conference is taking place. It is on their ancestral lands that this venue,
and the University of Technology Sydney, across the road, stands. Similarly, I
would like to pay respect to the Elders both past and present, acknowledging them
as the traditional custodians for this place.

Indigenous Australians have occupied this place for more than 60,000 years,
whereas white settlement began a little over 200 years ago. White law deemed the
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land terra nullius and under colonisation the various adaptations of English law
that came into force in each of the six States and two Territories vested the superior
interest in the land in the English Crown as Head of State.

But let us put the last two conflicting paragraphs into context, and provide
some background for this chapter. In 2007, I was invited by the then Director of
Jumbunna, the Indigenous House of Learning within the University of Technology
Sydney (UTS), to speak at the Indigenous Studies Indigenous Knowledge (ISIK)
conference that he was facilitating here in Sydney. As the only non-Indigenous
speaker, my presence and my property rights paper on customary land in the
Pacific caused something of a stir. Likewise, the statement that Aileen Moreton-
Robinson made in closing her paper stirred me: *...we own this f***ing country.”®
Whilst her peroration was met with rapturous applause, I felt that her use of the
word ‘own’ was a misplaced western term that is more reliant on possessive
individualism than customary collective guardianship. More on the semantics later,
but meanwhile the seeds of a research collaboration that goes to the very root of
identity were starting to germinate.

Imagine, if you will, what might change in terms of our identity as citizens if
Australia were to become a Republic — something that many see as inevitable,
although it is yet to become a reality. I am not talking here about the tokenism of a
new flag or national anthem, or even in the transfer of proxy leadership from a
Governor General as representative of the English Crown to a President as
representative of the Federation of States and Territories. Rather, my interest lies in
what happens to the superior interest in land and the associated subsidiary property
rights when (rather than if) Australia becomes a Republic, and what the
ramifications are for notions of identity.

Perhaps it is my background as a researcher of property rights (an eclectic
amalgam of ideas that sits uncomfortably at the nexus of law, economics,
sociology, geography, philosophy, political science and property theory, not to
mention archaeology, anthropology, ethics, history, and planning) that keeps
drawing me back to ponder this particular question: if we replace the Crown and
the Crown's superior interest in the land with something, and if that something is
an acknowledgement of the guardianship of the land through Aboriginal and
Torres Strait Islander stewardship, would this, could this, or should this affect the
underlying way that we as 21* century citizens relate to real property? This leads
into an inherently deeper sociological question that is grounded in our identity, our
citizenship, and the respective interplay with how our identity and citizenship are
to some degree wrapped up in how we understand land, real property, and our real
property rights.

In an attempt to respond to this question, a few years ago I established a trans-
disciplinary project that brought together Indigenous lawyers and public
intellectuals, an historian, a project manager, a land and property tax specialist, and
a property theorist, to muse over these issues.* We gave the project the ambiguous
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title of ‘Sydney Restored’ and managed to secure internal funding from UTS under
a challenge grant scheme. The timing of the project’s inception was important, as
the (then) Howard Coalition government was persistently refusing to say ‘Sorry’
for the past misdeeds of the State towards Aboriginal and Torres Strait Islanders
(an issue subsequently redressed under the Rudd Labour government’s apology to
stolen generations on 13 February, 2008).

Our early work focused on visualising our understanding of the project from
our respective backgrounds, establishing a blog site (which, despite its contentious
content, never attracted any real attention) and developing conference papers,
which were well received.® What these early collaborations demonstrated was that,
in the Indigenous community, the recognition and restoration of property rights
that had been lost under the legal fiction of terra nullius was a given. There was
nothing to discuss from an Aboriginal perspective, as it was perfectly natural to
recognise Indigenous sovereignty in a post-Mabo world.” Rather, our challenge lay
with the identity and preconceptions of settler citizens who saw their rights (and
obligations and restrictions) over land and property as sacrosanct.

Our politically controversial project envisioned an optimal resolution to the
Native Title discourse and a pointed response to the Howard Government’s refusal
to apologise for historic misdeeds. The project identified two core aims. First, we
wanted to undertake a theoretical inquiry into the institutional arrangements
necessary to enable an innovative land restitution model for Sydney that vests the
superior interest in land (and buildings thereon) in the stewardship of the
customary Indigenous guardians (rather than the State or Crown). Second, the
solutions-oriented project tested a head-leasehold outcome for existing holders of
freehold/strata title to ensure intergenerational equity of property rights; and
contrasted this with a land taxation model. Crucially, both models analysed how to
ensure the continued economic growth of the City of Sydney under such a
restitution arrangement.

We started by taking a property rights approach, and then explored a leasehold
solution and a restoration rent/tax framework. In parallel, using the tool of creative
non-fiction, we elaborated on these issues with other scholars.® Property rights are
fundamentally about social relations.” Real property rights, obligations and
restrictions can be found in and change across the full range of human societies,
temporally and spacially.'’

Property rights research has emerged from a broad range of disciplines
including archaeology,'" anthropology,'” ethics," sociology,'* psychology, law, "
geography,'® history,"” philosophy,® economics,'” planning,”® and business
studies.”’ By taking a trans-disciplinary approach,” our research challenges the
variable interpretations of real property rights that have evolved in the fields of
economics and law.

The gulf between economic and legal interpretations is accentuated by
confusion over property rights within the literature (summarised above).” This is
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partly fuelled by the differing definitions of real property,®* the urban planning
perspective,” and an investigation of the sociological dimension of people, place,
and property.*

Our research inevitably challenges the accepted notion of private real property
rights in Sydney (and indeed elsewhere). We needed a picture of the ways that the
things we take for granted have been made. We needed a story of the construction
of the basic categories through which land is known in a public sense.”” The 1973
Federal Commission of Inquiry into Land Tenures demonstrates a good example:

In our modern complex society, an individualistic approach to
property rights and land ownership is incompatible with public
interest, unless individual rights are restricted to the use and
enjoyment of the land.”®

Our challenge then became how to understand these notions of identity from
the perception of those who may rail against any change to the status quo. In other
words, how might we respond to those that may see any tenure change as
impacting or limiting the ‘enshrined’ rights, as proprietary rights and interests are
generally perceived in Sydney, of the settler community in the business world of
our global city?

The research design focused on assessing both the scope of current knowledge
about property regime options and attitudes to particular changes. To do this we
engaged three focus groups, each comprising 5 - 7 ‘expert’ participants drawn
primarily from the property, legal and planning professions (both public and
private sector). The research team identified these groups as representative of the
professions with expertise in the valuation, management and administration of land
and property that could promote a meaningful dialogue on options and variation to
tenure and property title under a Republic model. We also secured the services of
Eva Cox as the focus group facilitator. Eva has been at the forefront of research
design that engages free-flowing focus group dialectic. She is a recognised expert
in the field and cognizant with all protocols related to eliciting rich data from
participants.

Drawing on the focus group transcriptions and reflections provided by Eva
Cox, the participants demonstrated considerable interest in both the content of the
research and in having a forum for discussing the multiplicity of issues raised. The
question of what constituted tenure, i.¢. title and usage of land, was of considerable
interest. Whilst recognising support for gaining uniformity of property law and
related commercial cost differences across the States and Territories,”’ there was a
deeper interest and awareness of the complexity associated with determining the
various interests. The focus groups also recognised the existing diverse interests
already involved in decisions about land ownership and usage. These included the
role of the Crown and its residual powers, the various concepts of leasehold and



Spike Boydell 217

the interests involved in the processes, as well as the differences between the
capital value of land and valuing of the improvements of development and usage.

Current debates on various environmental challenges were a stimulus for wide
discussion on the possible increased government need, in the ‘public interest’ to
intervene in basic private ownership rights. This highlighted an interesting
acceptance amongst participants that the need for action, on the basis of the
common good interests in land, was likely to become more prominent and
acceptable over time. This has been witnessed by climate and other changes that
necessitate a more public intervention over the perceived levels of control held by
individual owners.

Such recognition was, however, heavily tempered by the widespread
recognition that the general public have strong beliefs that their property rights are,
or should be, inalienable. Whilst acknowledging different forms of communal
tenure that are more commonplace in some European countries and amongst our
Pacific Island neighbours, the prevailing perception of the Anglo-colonial legacy in
Australia was of the ‘home as Castle.” Expanding on this, the participants
commented that most people do not understand the limits on their property rights
that are detailed in their current titles, let alone any potential for further
intervention by the Crown or its agents (this, despite the multifarious mineral and
exploration licences that have been granted by the State under most land in
Australia, including in and around Sydney).

There were clear assumptions underpinning the initial discussions on the role
and purpose of any tenure process. These were to allow business to be secure in its
investments, and for the costs of managing the documentation minimised through
simple, efficient, and inexpensive titling regimes. This suggested the role of
government is to set in place regimes that facilitate national and international
business transfers. This underlines Aristotle's observation that ‘debates about rights
are often unavoidably debates about the purpose of social institutions, the goods
they allocate, and the virtues they honour and reward.”*® Despite the fact that the
financial crisis has discredited market triumphalism in both its laissez-faire and
neoliberal versions, there was a strong view from those embedded within the
business world of ‘why change a tenure system that isn’t broken?’ Such a response,
of course, highlights the importance of how any future proposal for change to the
tenure system associated with the declaration of a Republic needs to be presented
very carefully. Is there a burning issue? Financial problems (costs)? Or is this a
question of fixing something that is wrong and offends basic values and equity?
Given the make-up of the focus groups, the participants who prioritised business
needs understandably tended to dominate the discussion, with public needs seen as
residual.

The focus on market triumphalism suggests that the identification of the wider
questions of how and why land is held and used may provide a useful entry point
into public debate on what is meant by title and land-use. There are significant
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preconceptions in society about land and the title attributes of freehold interests
and leasehold interests. The majority of the populace do not fully comprehend the
notion of ownership. Freehold interest, for example, is a fee simple absolute in
possession there by grace of the Crown. What people own is not the land or
property thereon, but rather what they own is a collection of often overlapping and
incomplete property rights associated with a particular plot of land or a particular
property or building. Likewise, the assertion ‘we own this f***ing place’ is
misconstrued. To quote from one of the original collaborators on this project:

Our affinity with land is like the bonding between parent and
child. You have responsibilities and obligations to look after and
care for a child. You can speak for a child. But you don’t own a
child.”

As this quote illustrates, land can be thought of beyond the westernised, to
represent a number of issues, such as rights, obligations and restrictions. We have
heard the free-market triumphalism perspective, and the picture is not necessarily
any clearer if we introduce the legal view:

Land is elemental: it is where life begins and it is where life
ends. Land provides the physical substratum for all human
activity; it is the essential base of all social and commercial
interaction. >

The above would indicate that there might be some logic when raising the idea
of changing the basic tenure name and associated rights, obligations, and
restrictions, to move beyond our supplanted western interpretations of freehold and
leasehold. Such an approach is not without precedent, given that the hitherto
unrecognised and previously inconceivable property right known as Native Title
was brought under the aegis of Anglo-Australian common law with the 1992
decision in Mabo (No. 2).

A new word and definition of a superior Aboriginal interest to replace the
Crown situates both the name and the process change in a bigger future picture and
allows questions of heritage and recognition to be raised as part of the collective
well-being debate.

However, in the focus groups, the immediate reaction to the idea of some form
of Superior Aboriginal Title was negative. This was grounded in concerns that it
would raise public fears, and that Aboriginal ownership of the superior interest
would not be seen as acceptable. Such initial reactions were emotive rather than
rational, given that the prior discussions within the focus groups had opened the
possibilities of some form of strategic tenure recognition.

Inherent in notions of identity, such responses were also partly personal and
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partly based on assumptions by focus group members that the wider public reaction
would be more negative than their informed understanding. Critically, fears were
expressed that linking some form of superior Aboriginal title to the Republic could
sink the (as yet unrealised) Republic. Participants assumed that this type of change
would have major financial implications, even though Eva Cox did not initially
raise the land taxation issue. Indeed Eva’s reflection on this point was that it
demonstrated a widespread anxiety/guilt mix in the community that somehow
assumes the damage White Australians haves done to Indigenous people will drive
demands for high financial compensation. Additional anxieties related to
transferring residual rights of the Crown, such as those associated with mineral
rights in some title regimes, to Aboriginal guardianship. There was a sense that
there could be a loss of accountability. Inherent in the concerns were scare tactics
raised about the difficulties of transferring, codifying or negating established
authorities, and systems, to an alternative model.

On this point, I share the perspective offered by Michael Sandel in the fourth of
his 2009 Reith Lectures:

Market-mimicking governance is appealing because it seems to
offer a way of making political choices without making hard and
controversial moral choices. It seems to be non-judgemental. So,
for example, rather than engage in a morally charged debate
about the proper way of valuing the environment, or about the
attitudes toward nature we should try to cultivate — rather than do
this, we try to set environmental policy by working from
people’s market preferences.*

The same hard and moral choices are to be found in dealing with the
fundamental dimension of the Republic debate — the land. So hard are the moral
choices, that typically the wider debate has hitherto been reduced to the lowest
common denominators of the flag, the anthem and the top job. To move the
Republic agenda forward, we need to explore a new kind of politics, what Sandel
refers to as ‘a politics of the common good.’

Contemporary market-driven politics sees citizens as consumers, with market-
mimicking preferences that are given and fixed. If our new 21* century citizens
want to live in a brave new Republic, and fully engage in democratic argument:

The whole point of the activity is to critically reflect on our
preferences, to question them, to challenge them, to enlarge
them, to improve them...Every successful movement of social or
political reform has done more than change the law. It has also
changed attitudes and dispositions.**



220 A 21 Century Citizen in a Brave New Republic

If Australia is to move forward as a Republic, we the citizenry of a brave new
Republic need to change our preferences, attitudes, and dispositions about real
property rights in a way that enables a local expression of universality.
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