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This document comprises the final report from the Land Resource Compensation symposium 
and is prepared in accordance with the AusAID ISSS template.  

Introduction: 

• Event Title:  

Land Resource Compensation – a Pacific Regional Symposium hosted by UTS: Asia‐
Pacific Centre for Complex Real Property Rights in association with the International 
Academic Association for Planning, Law and Property Rights 

• Location/Venue:  

University of Technology, Sydney, 702‐730 Harris Street, Ultimo, NSW 2007 

• Duration:  

Monday 11 July – Tuesday 12 July, 2011 

• A brief paragraph about the Organisers: 

The symposium was organised and facilitated by Professor Spike Boydell, Foundation 
Director of the UTS: Asia‐Pacific Centre for Complex Real Property Rights, a centre based 
at the University of Technology, Sydney.  The UTS: Asia‐Pacific Centre for Complex Real 
Property Rights was established in 2009.  We acknowledge both the legal and economic 
schools of thought on property rights, but realise that the multiple interests, factors, 
stakeholders, and relationships in many property rights situations are often too complex 
to be resolved by one discipline in isolation. Instead, we offer a truly transdisciplinary 
approach to addressing complex real property rights. We achieve this by developing 
productive relationships investigating property rights at the interface of law, land and 
the political economy, urban planning, human geography and sociology. These dynamic 
relationships continually force a team of discipline specialists to think outside of the box, 
beyond their comfort zones, to deconstruct debate and tackle contemporary property 
rights conundrums. 

 
Current UTS: APCCRPR research areas: 

 
• Property rights in land and buildings 
• Politics and economy of emerging property rights 
• Urban planning and compensation 
• Leasehold issues, including expiration and renewal 
• Institutional arrangements and land trusts 
• The financial management of inalienable customary land in Australia and the South 

Pacific 
• The challenge of common property in urbanised areas 

 
See: www.dab.uts.edu.au/apccrpr/ 

 
 

The International Academic Association for Planning, Law and Property Rights was 
established in 2007, and its functions include: 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• To serve as an academic peer group for research in the field.  Usually, faculty 
members in planning schools who do research in this area lack a large enough peer 
group with whom to discuss their research and obtain useful comments. The 
association convene together the people in the various countries who do research 
on the relationship between planning and law, thus creating a good‐size peer group 
so necessary for any good academic exchange. 

• To promote research with a cross‐national comparative perspective so as to enable 
exchange of knowledge that is so lacking in the current state of research. 

• To exchange approaches and methods in the teaching of planning law to planning 
students so as to improve this essential area. 

• To support young academics researching in the fields of planning, law, and property 
rights 

 
See: www.plpr‐association.org 

• Aims and Objectives of the event:  

AIMS ‐ With a focus on land management, this seminar provided a forum to debate key 
issues of land compensation related to mineral exploration, indigenous dispossession 
and emergent property rights relating to climate adaptation (e.g. carbon and water). 

OBJECTIVES ‐  

i. The identification of best practice of Small Island Developing States in 
Melanesia facing the Millennium Development Goals in relation to the four 
key themes of the seminar as listed above.  

ii. Expanded knowledge pertaining to good governance practices in the 
management of mineral exploration on land in their jurisdictions and 
strengthened land professional development in Melanesia. 

iii. The acquisition of information and materials on how best the land sector 
can face the challenges presented by climate change and mineral 
exploration and facilitate equity in access to land and marine resources. 

iv. The development a collaborative learning resource from the symposium 
aimed at developing or improving the administration and management of 
land and natural resources in relation to climate change, access to land, and 
good governance.  

 
• Why was the event held?  

The administration and management of land in the Pacific is often very challenging, 
requiring rational, equitable and transparent policies; and adequate capacities to 
administer and manage lands effectively and efficiently. This special symposium hosted by 
the UTS: APCCRPR aimed to support policy makers, land administrators, land 
professionals and other stakeholders in addressing the above challenges by looking how 
best to operationalise guidelines and policy recommendations when confronted with 
plural registers and expectation at the nexus of development and custom.  Using five pre‐
read papers as prompts, the issues were contextualised to the challenges confronting 
best practice in the areas of good governance in the administration and management of 
land for the countries in Melanesia. This related to adaptation to climate change; 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improvement of access to land, coastal and marine resources and their resilience; and 
provision of governance in land tenure and administration. 

Delegates: 

• How many people (approximately in total) attended the event? 

28. 

• What groups/organisations were they from?  

Government Ministries, Lands Department, Chief Valuers/Valuer Generals, Academics 
(property theorists, valuers, planners, economists, lawyers). 

• What were the final numbers funded under ISSS? 7 – see table below 
 

Title  Forename  Surname  Country  Position 

Mr  Pene  Baleinabuli  Fiji Islands 
Deputy Secretary, Ministry of 
Lands and Mineral Resources, 

Fiji 

Mr  Richard  Dick  Vanuatu 
Senior Valuer, Department of 

Lands, Vanuatu 

Mr  Joseph  Foukona  Solomon Islands 
School of Law, University of the 

South Pacific 

Ms  Flora  Kwapena 
Papua New 
Guinea 

Valuer General, Department of 
Lands and Physical Planning, 

PNG 

Mr  Paula  Raqeukai  Fiji Islands 
School of Land Management 

and Development, University of 
the South Pacific 

Mr  Menzies  Samuel  Vanuatu  Valuer General, Vanuatu 

Mr  Stanley  Waleanisia  Solomon Islands 
Under‐Secretary, Ministry of 
Lands and Housing, Solomon 

Islands 
 

• List their name, organisation and their country.  

See table below 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Content: 

• What was the theme (if any) of the event?  Please attach a copy of the program. 

The theme of the symposium was Land Resource Compensation.  A copy of the program 
and papers is attached. 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• What topics were covered?   

There were five key themes: Takings, Emergent Property Rights, Indigenous 
Dispossession, Compensation Models, Place‐making & Well‐being.  

• Which presenters spoke and what topics did they speak about? 

No papers were presented at the symposium.  Instead, the written papers were made 
available to attendees in advance of the symposium and were taken as read by the 
participants.  Two lead discussants were be invited to facilitate the discussion on each 
paper (not the authors) and they were given the opportunity to respond in detail, for 
around 15 minutes each, contextualising the authors written paper to their own 
expertise before a wider discussion for some 45 minutes with contributions and input 
from all delegates, at which point the author(s) were given 15 minutes to sum up, 
synthesise the feedback and add to the discussion.   

Lead Discussants   

Paper # 1: Takings ‐ Stanley Waleanisia & Franklin Obeng‐Odoo   
Paper # 2: Emergent Property Rights ‐ Greg Lloyd & Pene Baleinabuli   
Paper # 3: Indigenous Dispossession ‐ Mark McMillan & Flora Kwapena 
Paper # 4: Compensation Models ‐ Garrick Small & Menzies Samuel 
Paper # 5: Place‐making & Well‐being ‐ Mike McDermott & Joe Foukona 

The approach provided for a far more engaged learning and knowledge exchange for all 
concerned (than multiples of disconnected papers, each with 15 minutes on 
PowerPoint).   

• Highlight keynote speakers and their main talking points. 

The symposium drew on the expertise of six thought leaders in the field, who prepared 
five inter‐related papers for discussion – Professor Rachelle Alterman (Takings), 
Professor John Sheehan (Emergent Property Rights), Professor Oren Yiftachel 
(Indigenous Dispossession), Professor Spike Boydell & Ulai Baya (Compensation Models), 
and Associate Professor Ian Wight (Place‐making & Well‐being). 

• Elaborate on the stated aims and outcomes as outlined in the application with 
particular reference to the ISSS funded participants – were they all met? 

The identification of best practice of Small Island Developing States in Melanesia facing 
the Millennium Development Goals in relation to the four key themes of the seminar as 
listed above. Outcome (i) was achieved through the particular approach taken in the 
symposium, so that rather than merely listening the nominated participants were forced 
to reflect on, engage with, and articulate responses to the ideas being shared from their 
respective Melanesian contexts. 

Expanded knowledge pertaining to good governance practices in the management of 
mineral exploration on land in their jurisdictions and strengthened land professional 
development in Melanesia.  Outcome (ii) builds on outcome (i) and served to build 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capacity of those Melanesian land professionals, government officers and NGOs tasked 
with leading negotiations over the sequestration or mineral related land use on (or under) 
customary land. 

The acquisition of information and materials on how best the land sector can face the 
challenges presented by climate change and mineral exploration and facilitate equity in 
access to land and marine resources.  Outcome (iii) increased awareness of the good 
governance guidelines (developed by AusAID, the Pacific Island Forum Secretariat, the 
World Bank and the UN FAO) and allowed for discussion and engagement at the 
operational level. 

The development a collaborative learning resource from the symposium aimed at 
developing or improving the administration and management of land and natural 
resources in relation to climate change, access to land, and good governance.  Outcome 
(iv) ensured that the benefits of the symposium extended beyond the participants, and 
that the resources are made more widely available. 

• Were there any additional outcomes achieved during the event (with particular 
reference to the ISSS funded participants) that were unexpected (ie) not known at 
the time of submitting the application? 

None specific to ISSS participants, although it is worth noting that as a direct 
consequence of the participation of the Deputy Permanent Secretary for Lands (Pene 
Baleinabuli) the Fiji Public Service Commission funded the participation of the Chief 
Valuer, William Singh, at the symposium.  Likewise, the i Taukei Land Trust Board funded 
the participation of the Deputy General Manager (Operations), Solo Nata.  This spin‐off 
effect of the ISSS funding was a very positive outcome, as both William Singh and Solo 
Nata made a significant contribution to the symposium.   

 

Future: 

• Where to from here? 

The need to resolve equitable land resource compensation is firmly on the agenda of 
governments in the region.  The issue of land resource compensation is central to the 
agenda of the new O’Neill‐Namah government in PNG.   

• What new initiatives/ideas were developed/are to be developed as a result of the 
event? 

The symposium discussed at length the application of a hybrid land resource 
compensation model (the Boydell & Baya model) that engages synergistic value 
(marriage value) to recognise the synergy between the interests of the customary 
landowners and the economic potential of the prospective tenants interest.    

• Will there be another event in future – When?  Where? 

A related symposium is being planned by the Fiji Government for later this year.  There 
was demand from symposium participants to run a similar event in 2012/13, either as a 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UTS: APCCRPR initiative or in collaboration with the IAAPLPR as a regional meeting.  
Logistically, this will be held in Sydney or Suva (building on existing collaborations with 
the University of the South Pacific).  Meanwhile, the UTS: APCCRPR is providing ongoing 
support to the Melanesian participants through its research agenda.   

The UTS: APCCRPR has been approached by a number of countries about the 
development of in‐country training that deals with the specific legal, cultural, economic 
and political framework of land resource compensation specificity from a 
transdisciplinary perspective (for example, to bring together valuers, land managers and 
spatial specialists from lands departments with their counterparts from environment, 
agriculture, forestry, fisheries, mining etc.) so that a holistic approach can be engaged in 
dealing with land resource issues and the associated compensation dimension.  The UTS: 
APCCRPR will work with its network in the region to develop bi‐lateral proposals that 
could be supported by the ISSS arrangement. 

  

ISSS Funded Delegates: 

• How did each of the AusAID funded delegates participate in the event? 

Five of the AusAID funded delegates took the role of lead discussants, and given the 
focus on five pre‐read papers all delegates were able to share their particular expertise 
and have their ideas heard within the format of the symposium. 

• How will the event benefit the work of each delegate in their own country? 

Each of the AusAID funded delegates’ deal with land resource compensation issues on a 
day‐to‐day basis.  The feedback received from the delegates that the structure of the 
forum had allowed them to engage deeply with the issues being discussed.  By pre‐
reading the five papers, the delegates were able to clarify issues that they were unclear 
about and build their capacity in the area of land resource compensation. 

• Were there certain topics or information sessions that they expected to covered but 
were not? 

None were raised. 

• What do they intend to do with the information gained from attending the event 
and how will they disseminate this new information back home? 

This was indicates as two fold, with internal meetings with their respective colleagues to 
socialise the learning outcomes, together with policy influence and advice. 

 

General: 

• What would you change or do differently next time? 



 

UTS: APCCRPR / IAAPLPR, Sydney, 11‐12 July 2011 
 

9 

Request funding for administrative support.  Whilst there were significant benefits in 
bringing 7 AusAID funded Melanesian participants to the event, the logistics (flight, 
accommodation, per diem, contact/management such as visa support letters, 
refreshments, paperwork, room organisation etc.) fell on Professor Spike Boydell, with 
the paperwork/finances being processed by the Faculty in conjunction with the 
contracts department of UTS Research and Innovation Office.  Whilst this micro‐
management approach from a senior academic had a positive impact on the success of 
the event, it represented a significant financial contribution from the Faculty and 
University. 

• Any concluding comments… 

The symposium was a success.  This success was largely attributable to the engagement 
and participation of the Melanesian delegates (7 funded under the AusAID ISSS and 2 
funded by the Fiji Public Service Commission and the i Taukei Land Trust Board 
respectively).  The support of AusAID was critical to the participation of seven of the 
delegates and UTS acknowledges this welcome collaboration between AusAID and the 
UTS: Asia‐Pacific Centre for Complex Real Property Rights. 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Fax 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Email: 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• 

• 

• 

• 

• 

• 

• 

• 

• 

• 

• 



FACULTY OF DESIGN, ARCHITECTURE + BUILDING 
FACULTY GUIDE > MAPS AND LOCATIONS

The Faculty of DAB is located at 702-730 
Harris Street, Sydney NSW on the Broadway 
site of the City Campus of the University of 
Technology, Sydney.

The Campus is just minutes walk from the 
City's central bus and train interchange 
providing services to:

 Sydney Harbour 15 minutes to the north

 our city beaches 20 minutes to the east

 and the Sydney International Airport,  Ł
 	 Kingsford Smith, 20 minutes south.

CITY CAMPUS

BROADWAY SITE

Building 1
(Tower Building)

Building 6
(Peter Johnson 

Building)

Building 3
(Bon Marche
       Building)

Building 2

Building 4
Australian

Broadcasting
Corporation

(ABC)



 

 

 

 

 

 

 

Prof. Rachelle Alterman is the David Azrieli Chair in Architecture/Town 
Planning, Technion - Israel Institute of Technology, and Founder of the 
International Academic Associate on Planning, Law and Property Rights. 

 
 
 
 
 

A version of this paper has been published as ‘The U.S. Regulatory Takings 
Debate through and International Lens’ in The Urban Lawyer, 42-4/43-1, Fall 

2010 / Winter 2011, pp.331-355.



The United States leads the world in the complexity of its regulatory takings law, the 

amount of academic writing devoted to the topic, and the intensity of the surrounding 

public debate. This is one of the (ancillary) findings of a large-scale comparative 

study of regulatory takings law. A look from the “outside” may shed light on 

American takings law and the “property rights” debate. An international looking glass 

can allow both sides in this debate either to find alternative models to support their 

own position (with appropriate adjustments) or to develop middle-of-the road 

approaches towards a rapprochement in this long- raging contest. 

In every country where land use regulations and development controls operate (the 

vast majority of countries today), they change the economic value of real property. 

The question addressed here focuses on the downwards effect—what Americans call 

“regulatory takings.” Do landowners have a right to claim compensation or some 

other remedies from the planning authorities? This topic addresses an inherent raw 

nerve of planning law and practice, bearing deep economic, social and ethical 

implications. However, not in every country does the issue generate the same 

intensity of legal and public debate as it does in the United States. 

This article draws on the findings of comparative research encompassing thirteen 

countries around the world.  Readers of this Festschrift, who are acquainted with 

American takings law, will be able to view it from this new perspective. A 

comparative perspective can help to create a sense of scale and proportionality that 

conventional domestic legal analysis cannot offer. 

 

I.  The Dearth of Systematic Comparative Research on Regulatory Takings 

Given the near-universality of the takings issue, one might have thought that the law 

of regulatory takings would be a prime topic for cross- national research. 

Surprisingly, an international survey of academic literature reports little comparative 

research on this topic.    The research project on which this paper is based is, to the 

best of my knowledge, the first large-scale comparative research that focuses 

specifically on regulatory takings. Interestingly, most of the other contributions, as 

well as the present one, were all published in the United States. 

The seminal theoretical and comparative contribution that focuses directly on 

regulatory takings (as well as on the converse—value capture) covers five English-

speaking countries with advanced economies (the UK, Canada, Australia, New 

Zealand, and the United States) and addresses both the upwards and the downwards 

effects of regulations on land values.
 
 The introductory chapter provides a now-

classic framing of the issue, and the rest of the book analyzes selected instruments 

designed either to tame the negative impact of planning regulation or to capture the 

windfalls and redistribute them. A 2006 comparative work by Alexander presents an 

in-depth study of constitutional property rights in three countries: the United States, 

 



Germany, and South Africa, with some discussion also devoted to Canada.   Kotaka 

and Callies’ edited volume (2002) is a comparative study covering ten Asian-Pacific 

countries that reports on expropriation (eminent domain) law  and, for some of the 

countries, also on regulatory-takings law.
 
  A 2007 law review article analyzes three 

English-speaking countries: the United States, Canada, and Australia.
 
 Finally, 

Kushner’s book is a collection of excerpts from previously-published papers on a 

wide variety of planning-law topics, among them two brief items on regulatory 

takings outside the United States—one on Germany, and one comparing U.S. and 

Swiss law.  

Considering Europe’s quest for a “single market” and the importance of the free 

movement of capital–including real estate investments—one would have expected 

that European scholars would study the similarities and differences in regulatory 

takings and compensation laws across Europe. Yet, there has been very little 

comparative research on regulatory takings among European countries.  This is not 

because European countries have similar laws on regulatory takings (they don’t); it is 

sim- ply because in most European countries the issue is perceived as not very salient. 

 

II.  The Jurisdictions Selected and the Research Method 

 

Thirteen countries were selected for comparative analysis. A large and varied sample 

of countries was necessary in order to avoid a pre-determined focus on a particular 

model or on presumed convergences. In the absence of prior legal or social-science 

theory about hypothesized similarities and differences in regulatory takings laws, 

there was no room for any statistically valid random sampling of countries. Instead, a 

wide spectrum of countries was studied in order to span different approaches to 

regulatory takings
.  

The common denominator for all countries chosen is a democratic system of 



government, a reasonably working and accountable public administration, and an 

advanced (or fast-emerging) economy.
 
 All the countries selected are members of 

the Organization of Economic Development and Cooperation and the sample 

represented approximately 40% of all OECD members. The state of Oregon was 

added, in ad- ditional to the federal United States due it its unique story, so in total 

fourteen jurisdictions were analyzed. 

Beyond the predetermined common denominator, a variety of countries were included 

in the sample based on four variables: (1) representation of both major, Western 

families of law (common and civil law); (2) global geographic location; (3) 

sovereignty system (unitary or federal); and (4) cultural-language groups affiliation. 

To represent the two major legal traditions, the sample includes five common-law 

countries: the UK, Canada, Australia, the United States, and Israel  and eight civil-

law  countries: Netherlands, France, Sweden, Finland, Germany, Austria, Greece, and 

Poland. Because Europe encompasses the majority of the world’s democratic, 

advanced-economy countries, nine of the thirteen countries are part of Europe. The 

sample includes both federal countries (the United States, Canada, Germany, Austria, 

and Australia)  and unitary ones (the other eight). There are also several cultural-

language groupings (for example, the United States and Canada, or all four English 

speaking countries; Germany and Austria, Sweden and Finland, and to some extent 

also the Netherlands, Germany and Sweden). Some countries are culturally stand-

alones: France, Greece, Poland and Israel. 

Analysis of the laws of thirteen countries is beyond the capacity of a single 

researcher. There are also language barriers, for example—none of the non-English 

speaking countries in the sample offers translations into English of court decisions in 

the planning area and only a few translated their planning legislation into English. 

Therefore, for each of the candidate countries, leading experts on planning law 

provided a detailed analysis of their country’s laws and practices on regulatory 

takings. To enable rigorous comparative analysis, a set of detailed guide- lines were 

developed and tested based on a series of scenarios. The challenge of bringing the 

parallel analysis of all the countries onto a common platform was not easy. The 

details of the takings law in each country are complex and nuanced, and require in-

depth knowledge of each country’s law, jurisprudence and practices. Often, what a 

particular author assumed to be easily understandable to readers from other countries 

was in fact quite opaque and at time even of opposite meaning. We worked hard to 



provide enough contextual information so that readers from other countries would 

understand the implications of a particular law or institution. 

 

III.  The Scope of the Research and the Categories of Regulatory Takings 

In this research, one overarching question was asked and then divided into several 

conceptual sub-categories. The overall research question is: 

Under each country’s laws, do landowners  have the right to claim compensation (or 

some other remedy) when a government decision related to planning, zoning or 

development control causes a reduction in property values? If so, what are the legal 

and factual conditions that a landowner must meet to claim compensation? And how 

extensive are such claims in practice? 

As this question indicates, this study does not cover all conceivable types of 

regulations that may injure property values. The study focuses only on land-use 

related regulations. The law of eminent domain or physical takings also falls outside 

this study. Topics such as exactions and negotiated agreements are also beyond the 

scope of this research, and deserve comparative analysis.   However, the jittery seam 

line between regulatory takings and eminent domain is included because it is a legal 

issue in many countries. 

As every land use lawyer knows, regulatory takings are not a monolithic concept and 

have many variations. The international literature has yet to develop a general 

conceptual categorization. For the comparative study, regulatory takings were 

classified into three main types: (1) major takings,  (2) partial takings with direct 

injuries, (3) partial takings with indirect injuries. This last type was further divided 

into (a) partial takings with the indirect injuries caused by public development and (b) 

partial takings with the indirect injuries caused by private development. 

A. Major Takings vs. Partial Takings 

“Major takings” refer to situations where regulation extinguishes all or nearly all of 

the property’s value. Different countries use different terms for this situation.    In 

U.S. jurisprudence (only), major takings are known as a “categorical” or “per se” 

takings.
 

 In Canada, a major taking is sometimes called “constructive 

expropriation,”  while in the UK it is called “planning blight.” In Greece it may be 



termed “de facto expropriation”; in Poland,  “planning expropriation”; in Switzerland 

“material expropriation.”    The term “major takings” was selected be- cause it is 

intuitively understandable and is distinct from expropriation. “Major takings” was 

used rather than “full takings” as the natural antonym to “partial takings” because it 

might be confused with a physical taking or taking of title, whereas in all the 

jurisdictions studied, including the United States, there is a legal line drawn 

somewhere between a physical or title taking on the one hand and a regulatory taking 

on the other. All thirteen countries in this study do provide for some remedy in cases 

of major takings, but the threshold, contexts, procedures, and remedies vary 

significantly among the countries. 

B. Direct vs. Indirect Injuries 

The second and third types of takings are both “partial.” They both refer to situations 

where property values suffer only a small or moderate de- cline. Where partial takings 

are concerned, there is much less convergence among the countries. The degree of 

compensation rights granted for partial injuries is therefore a much better “litmus test” 

than major takings for ranking the countries along the “scale” of compensation rights, 

as will be presented below. 

The distinction between direct and indirect injuries is much less familiar to American 

readers. Direct injuries are caused by regulatory decisions that apply to the same plot 

of land that suffers the depreciation. This is the usual way in which regulatory takings 

are conceived. Indirect injuries conjure up a very different concept. They refer to 

regulatory decisions that apply to plots of land other than the ones suffering the 

depreciation. Indirect injuries arise from actual or anticipated negative externalities 

which cause depreciation in the value of a neighboring property. The legally 

recognized degree of geographic proximity between the cause and effect differs 

among countries. Indirect injuries often conjure up issues of distributive justice 

because their context is inherently unequal: Land plots that have gained more 

development rights cause the depreciation of other plots. 

The concept of indirect injuries naturally brings to mind the law of damages. In a few 

countries, some types of damages from externalities caused by government regulation 

are also actionable under nuisance law. However, this study addresses only the realm 

of public law because it, and not torts law, is at the center of public debate about 

property rights. 

More jurisdictions in the sample recognize the right to compensation for direct 

injuries than for indirect ones. This does not indicate that indirect injuries are 

necessarily of lesser economic impact. For land- owners, indirect injuries may be 

substantial. In the few countries where there are broad compensation rights for 

indirect injuries, such rights are responsible for many claims and a heavy burden on 

public finances. In determining the rank-order of the countries this study took into 

account not only the law on direct injuries but also on indirect ones. 

C. Publicly-Caused vs. Privately-Caused Indirect Injuries 



Indirect injuries may be caused either by developers of public infrastructure or by 

developers of private-type land uses. Although these categories have a fuzzy 

conceptual boundary, the laws in some countries do make this distinction (applying 

somewhat different definitions). More countries grant compensation rights for indirect 

injuries stemming from government approval of public infrastructure (such as public 

roads, rail- ways and airports) than from approval of private-type development. The 

latter category is fully recognized as compensable in only two countries in the sample, 

not including the USA. In these two countries, claims for indirect privately caused 

takings represent a major part of all compensation claims. 

 

IV.  A Comparative “Scale” of Compensation Rights 

 

The findings show that there is no universally consensual approach, nor even a 

dominant approach. The differences are multi-dimensional : they fall along each of 

the categories of regulatory takings defined above. In addition, there are many 

seemingly minor differences that may have great impact on whether a landowner has 

grounds for a compensation claim and the chances of winning one. Such differences 

(not all discussed here) include the eligible types of tenure, the breadth of types of 

government decision that may trigger a takings claim, time limits of various kinds, 

and procedural accessibility factors. 

The current U.S. property rights debate should be viewed as focusing not on a binary 

“yes” or “no” but on degree. The debate is about the appropriate balance between 

unimpeded government policy and un- bridled private property rights, but there are 

great disparities in the balance points deemed appropriate. The laws of the counties 

studied can be roughly ranked on a scale of compensation rights (see Figure 1). On 

one extreme edge of the scale there are “no compensation rights” at all. On the other 

extreme are “extensive compensation rights” for every imaginable type of regulatory 

injury to real property. In order to place the different countries along the scale, each 

country’s relative position with respect to the various categories of takings law and 

the nuanced details and conditions were merged into a single dimension along the 

scale. 

No country in the sample falls at either extreme, but some counties’ laws come close 

to one of the two edges. The set of counties represents a broad spectrum of 

compensation rights. Each country’s set of laws and policies differs significantly from 

every other’s equivalent set. There was no difficulty in grouping the countries into 

three sets and in placing them on the scale: (1) countries with “narrow compensation 

rights”; (2) countries with “moderate or ambiguous compensation rights”; and (3) 

countries with “broad compensation rights.” However, the internal order on the scale 

within each group is not cast in stone. 

The five countries in the group of “narrow compensation rights” recognize only major 

takings. The internal ordering takes into account the different degrees of 

compensation rights for major injuries. The most extreme “no compensation” country, 

Canada, barely recognizes even major takings as compensable, while the other four 

countries recognize such takings as compensable in different degrees and situations. 



 

 

The group at the opposite side of the scale, the “extensive compensation rights” 

group, includes five countries. These offer compensation rights not only for major 

takings but also for a broad range of partial injuries. The ordering of the countries 

along the scale is based on the degree of additional constrains placed on partial 

takings claims, such as the threshold level of injury, the range of compensable 

government decisions and time limits. The two countries with the most generous 

compensation rights in the entire set—Israel and the Netherlands—could also be 

placed in a group of their own because they are the only ones that recognize broad 

categories of indirect injuries—including those caused by private developers. These 

two countries also set a very low threshold requirement for compensation and 



encompass a broad range of government land-use decisions. 

The countries in the middle category, which include the United States, are 

characterized by legal uncertainty or inconsistency. They do offer remedies for major 

injuries, but regarding partial injuries their laws are unclear or inconsistent. 

 

V.  Constitutional Protection of Property Rights and Its Relationship with 

Regulatory Takings Law 

 

An obvious question is whether property rights are constitutionally protected in each 

of the countries and how this is expressed in takings law. In all the sample countries 

except the United States
20

 there is a statutory law that defines regulatory takings, sets 

out the types that are compensable, details the procedural rules, etc. Most of the 

countries in the set do have constitutional protection of property rights, yet statutory 

laws about regulatory takings have been enacted whether or not property rights are 

constitutionalized. They intermediate between takings law and constitutional law. The 

question is whether one can discern a relationship between the degree of 

constitutional protection of property and the con- tents of statutory law and its 

interpretation by the courts. 

The findings indicate that the differences among the thirteen countries in the law of 

regulatory takings are only partially attributable to the specific language of the 

constitutional protection of property.
21

 Such protection usually allows a wide margin 

of tolerance not only for differences in the law on regulatory takings, but to some 

extent even on expropriation (condemnation) law.
22

 

These findings are not intuitively understandable. The comparative analysis shows 

that there is only a partial and uni-directional link between the constitutional standing 

of property and regulatory takings law. Such a link is visible only among the three 

countries where property is not constitutionalized—Canada,
23

 the UK
24

 and 

Australia.
25

   The laws of  these three countries grant only minimal compensation 



rights for regulatory injuries. Even this uni-directional relationship has an exception: 

Israeli law has been granting landowners extensive compensation rights as a result of 

case law delivered before constitutional protection of property was enacted in 1992. 

The reverse relationship, where property rights are constitutionalized, is weaker. Ten 

countries in the set have constitutions that protect property. Yet these countries’ 

regulatory takings law covers almost the full spectrum of degrees of compensation 

rights (except for the most extreme non-compensable position). Obviously, statutory 

law and case law have created the differences among these countries’ regulatory 

takings laws over the years. France
26

 has a famous and old legacy of constitutional 

protection of property,
27

 yet offers a very low degree of compensation rights for 

regulatory injuries, to the extent that French planning legislation says explicitly that 

compensation may not be paid for regulatory injuries. Greece
28

 grant only minimal 

compensation rights for regulatory takings, and Finland
29

 grants only modest and 

uncertain rights, yet both countries’ constitutions do have a protection clause. 

At the other end of the spectrum are the five countries with extensive compensation 

rights, including for partial takings (in ascending order— Poland, Germany, Sweden, 

Israel and the Netherlands). It is difficult to account for the extensive compensation 

rights in this cluster or for the differences within the group of countries based on the 

language of their constitutional property protection. 

One of the most interesting findings about the relationship between constitutional law 

and takings law concerns the nine European countries in the sample. They are all 

bound by an additional, supra-national constitutional layer—the European Convention 

on Human Rights and Fundamental Freedoms (ECHR) of 1950. Article 1 of the First 

Protocol of  ECHR provides for property protection, but qualifies it “with the general  

interest.”
30

  Yet this shared constitutional canopy has not brought about a significant 

convergence in the regulatory takings law of these nine countries, except to rule that 

extreme cases of major takings should be compensated or remedied in other ways.
31

 

The “general interest” clause has not visibly affected the domestic takings laws, and 

four among the nine European countries do grant extensive compensation rights for 

regulatory takings, including partial takings. 



 

VI.  The Features of U.S. Takings Law from a Comparative Perspective 

 

A comparative analysis highlights several aspects of U.S. law on regulatory takings. 

These are: the mid-way position along the scale, the absence of statutory law to 

mediate and the direct application of constitutional law, several unique attributes of 

U.S. takings law, the intensity of the property rights debate, and the paradox of 

extensive scholarly analysis. 

 

A. The Mid-Range Position Along the Scale 

When viewed from a cross-national perspective, the most striking finding about U.S. 

regulatory takings law is the glaring disparity between the intensity of the “property 

rights debate” and the factual positioning of U.S. takings law midway along the 

“scale” of degree of compensation rights for regulatory takings. 

U.S. takings law holds a middle seat both on major takings (known as “categorical” in 

the United States) and on partial takings.
32

  On major takings, U.S. law is more or less 

in line with the majority of counties studied. In some ways, U.S. law is tougher on 

landowners by setting conditions that are difficult to meet. In other ways, U.S. law is 

more generous. On partial takings, too, U.S. law is mid-scale, joining half of the set of 

countries where partial injuries are compensable to some ex- tent. But unlike its 

image, U.S. law places a high quantitative threshold for partial claims as well as 

various preconditions that make it difficult for American landowners to win 

challenges for partial takings (except for a few state-law exceptions). The third type 

of taking—indirect injuries—is not recognized in U.S. law at all, not even for indirect 

injuries induced by public infrastructure. On many other counts, it is fair to say that 

U.S. takings law is also highly “ambiguous” and uncertain. 

 

B. The Unmediated Application of Constitutional Law and the High Level of 

Uncertainty 

Another key difference between the United States and the other countries studied is 

the prominent role played by constitutional law. In most other jurisdictions in this 

study, statutory law (whether on the national or sub-national levels) is a key player in 

takings law. Only in the United States is   takings law decided largely by direct 

application of the Constitution. In the few states where there are “regulatory takings 

statutes”—Oregon excepted—these laws add only minor causes of action beyond 

constitutional law.
33

 



In interpreting the constitution, the U.S. Supreme Court has refrained from making 

“bright line” rules, leaving many legal issues to be decided through case-by-case 

determination.
34

   The result is that U.S. takings law is characterized by a high degree 

of uncertainty that both land- owners and government agencies face whenever 

regulatory takings are challenged in the courts.
35

  After many decades and a large 

body of jurisprudence, there are even some fundamental questions unresolved.
36

 

In two more countries in the sample—Finland and Austria—a high degree of legal 

uncertainty still prevails. However, in these two countries, the reason for the 

uncertainty is that there have been very few claims and hardly any jurisprudence to 

interpret the language of the statute or its relationship with the constitution. The 

unique feature of U.S. takings law is that high legal uncertainty persists despite a huge 

body of jurisprudence extending over almost nine decades. (The number of Supreme 

Court decisions on regulatory takings, however, is not high in comparative terms). 

 

C. Several Other Unique Specifics of U.S. Takings Law 

On several counts, U.S. regulatory takings law is more generous to landowners than 

the laws of most other countries in the set. While these aspects may expand the causes 

of action, they do not raise significantly the chances of winning a takings claim. 

First, for the most part, takings claims in the other countries can only be made when a 

government body changes an existing land use regulation to a more restrictive 

category.
37

    Owners of farmland, environ- mentally regulated open space, or even 

vacant land that generates no income, cannot demand that the land be rezoned for a 

more lucrative use. The United States is the only country studied where refusals to 

upzone or to grant a development permit can (theoretically) serve as grounds for a 

taking challenge.
38

 Although a challenge on these grounds is very difficult to win, the 

threat of one lurks in the background when policymakers in the United States decide, 



for example, to institute an exclusive farmland zone. 

Second, in most countries, regulatory takings, especially partial takings, are not an 

open-ended concept; a statute usually defines a limited set of government decisions 

which may entail compensation. The historic as well as the current core of 

compensable decisions in most countries revolves around “classic” land use planning 

and zoning (not even all types of potentially injurious land-use decisions are 

necessarily included). For example, some environmental regulations may not be 

compensable. In the United States, because takings law is largely constitutional law, 

unmediated by statutory law, a regulatory taking may be ruled against any 

government decision, at any level and jurisdiction, and on any substantive topic. In 

the words of Justice Scalia, “[t]he Takings Clause . . . is not addressed to the action of 

a specific branch or branches. It is concerned simply with the act and not with the 

government actor.
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  According to this view, even decisions of the judicial arm itself 

may constitute a taking.
40

 

 

D. The Intensity of the Property Rights Debate 

Perhaps the most prominent feature of U.S. takings law is the intensity of the debate 

surrounding it.
41

  An outside observer listening to the fervor of the arguments on both 

sides would get the impression that U.S. law is extreme  (on either side). The 

arguments of proponents of the “property-rights movement” would lead one to think 

that U.S. law denies remedies even for major takings, while the arguments of 

spokespersons for the social-function view of property would lead one to assume that 

U.S. takings law grants very generous compensation rights in cases of partial and 

indirect takings with a low threshold level of injury. In no other country in the sample 

has the issue of regulatory takings occupied a similarly prominent position in public 

opinion. In no other country has the issue of regulatory takings become a major topic 

in national (or state) elections. In no other country has public opinion led to a 

legislative saga such as Oregon’s extremist Measure 37 and then to its quick demise 

within only three years. Interestingly, in most other countries, the relatively docile 

status of the takings issue exists regardless of the position occupied by that country’s 

takings laws on the compensation rights scale: whether on the very restrictive side 

(Canada, Australia, the UK, France, or Greece); or on the broad-rights side (Poland, 

Germany, Sweden, the Netherlands, and Israel). The regulatory takings issue simply 

does not capture the interest of voters, politicians, and scholars as much as it does in 

the United States. 



 

E. The Paradox of Scholarly Research 

The combination of intensive public debate, the dependence of takings law on direct 

constitutional analysis, and the high level of legal un- certainty have generated what is 

by far the largest body of scholarly research and publications on regulatory takings 

anywhere in the world. A Lexis Nexis  search using the terms “regulatory takings” 

together with “land use” yielded a larger number of items than the program was able 

to report. In total there are probably thousands of scholarly papers and hundreds of 

books that discuss the “takings issue.” This body of publications is several times 

larger than all the scholarly writing on the topic in all other countries and languages 

combined. Every new Supreme Court decision generates scores, sometimes hundreds, 

of scholarly publications. Beyond quantity, this body of publications, as a whole, is 

characterized by a high analytical level, cross-disciplinarity, and innovation not 

encountered in other countries. 

The paradox is that this huge body of knowledge has not contributed to the reduction 

of uncertainly but in some ways, to the contrary. Much of the scholarly analysis takes 

one or the other side in the debate and is “colored’ by it. The result is that the 

immense body of superb scholarly analysis has not dissipated the persistent 

uncertainties inherent to U.S. regulatory takings law; the reverse might be true. 

 

F. Oregon’s Measure 37 from a Comparative Perspective 

The hyperactive rise and demise of Oregon’s Measure 37 deserves special analysis. It 

is a tale with no counterparts anywhere else in the world. It is indicative of the 

volatility of the property rights debate in the United States and thus deserves a closer 

look from a cross-national perspective. This rather strange piece of legislation was 

enacted in 2004 as a citizen-ballot initiative.
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  It soon turned out to be so unworkable 

that it was replaced in 2007 by Measure 49. The latter Measure too has no 

international counterparts in takings law—neither in the statute’s excessive length nor 

in its complexity. The assortment of remedies enabled by Measure 49—many of them 

in kind rather than financial–has no apparent connecting rationale except for the 

desire to patch the wounds created by Measure 37. 

From an international perspective, the unworkable aspects of Measure 37 were not 

simply the notion that landowners have the right to compensation for partial takings. 

As reported above, there are legal regimes where some types of partial takings are 

compensable. These regimes do seem to “work” reasonably and are sustainable for 

decades as long as there is a reasonable rationale, appropriate boundaries, and logical 

sieves. In three of the countries (Germany, the Netherlands, and Israel) there was at 

one point in their history a need for legislative revision to cool down excessive and 

burdensome claims, but nowhere does one encounter a dramatic turnabout like that in 

Oregon. 

From its inception, Measure 37 lacked appropriate rationale, boundaries, or sieves. 

Seven attributes of Measure 37 are out of line with all or most of the other 

jurisdictions in this study. First, Measure 37 was deeply retroactive, unlike any other 

legislation in this study. Oregonians had the right to claim compensation for 



regulations approved all the way back to 1950, as a one-time opportunity which lasted 

for two years. This meant that more than a half-century-worth of claims would be 

piled onto a population of “innocent” taxpayers who happened to be residents of 

Oregon in 2004. One does not need to be a prophet to know that this is neither 

workable nor just. Second, the statute did not set any threshold for the level of injury 

that would be compensable. By com- parison, even in those countries with the most 

generous compensation rights, there is either a quantitative threshold or a qualitative 

threshold to represent “reasonableness”, “social contribution” or “justice”. Third, 

legislators went out of their way to remove most legal-administrative burdens and 

costs for  landowners.  Thus, even transaction  costs— effective in some jurisdictions 

in cooling down claims fever—were absent in Measure 37. The costs of processing 

claims were placed largely on the taxpayers. In contrast, the two other countries 

where the number of claims became burdensome—Israel and the Netherlands—both 

imposed an administrative fee on claimants. Fourth, the statute defined as 

compensable any regulatory decision on any land use subject, up to the state level. 

There is no precedent for this degree of breadth among the sample of countries. Fifth, 

the statute limited the right to claim compensation to property that has “stayed in the 

family.” This condition too has no kin among the laws of the other jurisdictions. It 

was in- tended to narrow the circle of potential claimants, but left the statute lacking a 

reliable across-the-board criterion. Instead, each case history had to become clan 

history and planners and land appraisers had to become amateur genealogists.
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Sixth, Measure 37 did not require that landowners take responsibility to minimize the 

damage, not even in the form of the “investment-backed expectations” criterion of 

U.S. constitutional takings jurisprudence. This meant that Oregonians could “sit” on 

their development rights for decades, but when these rights would be restricted, the 

landowners could ask the taxpayers to compensate them for their loss. This blank-

check policy is out of line even with countries with generous compensation rights 

such as Germany, Sweden, and the Netherlands. In these jurisdictions, landowners are 

expected to share the risks (in different ways). Only Israeli law is similar to Oregon’s 

on this point, and it has proven to be similarly unworkable and is now be- fore 

parliament for revision. Finally, the fatal difference between Measure 37 and all other 

countries’ laws was Measure 37’s “about turn” clause. It gave the authorities open-

ended powers to grant an exception to those who submitted a claim, instead of paying 

compensation.
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  No other country’s statutes provide such an unabashed waiver of the 

need to justify a retraction from public policy simply because of financial costs. The 

predictable effect of this clause was that almost no claims were actually paid, while a 

large number of development proposals that would have previously been rejected or 

modified were granted development permits. Thus, during Measure 37’s life, 

Oregon’s famous land use and environmental policies regressed. To an outsider 

looking at the saga of Measure 37, it is not surprising that this statute did not survive 

infancy and had to be followed by Measure 49—a strange spare-parts sibling. 

 

VII.  The Mutual Images of Americans and Europeans 

In academic and professional discussions one sometimes encounters Europeans 

referring to the “American approach” to property rights, and the conversely—

Americans who contrast their own approach with the “European Approach.” The 



comparative research shows that these views are no more than legal stereotypes. The 

two images parallel the two sides of the philosophical debate on property rights. 

Many European practitioners and scholars imagine that U.S. law is extremely 

protective of property, especially real property, rights.
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  They assume that takings 

law would offer landowners extensive protection from downzoning and generous 

compensation rights. On the American side, one often encounters the assumption that 

there is a “European approach” to real property law, that this approach is grounded in 

the social view of property, and that it grants lesser protection of property rights in 

case of regulatory takings than U.S. law. 

The evidence from the thirteen-country study shows that both images are far from 

accurate (they may or may not hold for other spheres of property law). There is no 

“European approach” to regulatory takings. This holds despite the fact that all the 

European countries in this study come under the ECHR’s constitutional canopy and 

are members of the European Union. The laws and practices of the nine European 

countries differ so greatly from each other that a “Euro-blind” reader may not have 

guessed their joint affiliation. As noted above, the canopy of the ECHR constitutional 

law has shown high tolerance for the variety of interpretations of regulatory takings 

law. The effect of ECHR jurisprudence so far has been modest: It has pared down 

only the extremities on the non-compensation side, but has not influenced the 

countries whose laws fall anywhere on the scale except for the very extreme edge of 

“no compensation rights.” 

The comparative findings also show that there is no unitary “British approach” to 

contrast with the U.S. approach. The four countries with British law in their 

background—the UK, Canada, Australia, and Israel—span the two extremes on 

takings law: Canada on one side (extremely restrictive) and Israel on the other 

(excessive compensation rights). Today, there are not many similarities among these 

countries’ laws on takings. 

 

VIII.  Possible Models for Cross-Learning 

 

Measure 37 is probably not the last time that proponents of property rights in the 

United States will propose takings statutes. At the same time, opponents of the 

property rights movement may wish to consider state-level statutory initiatives of 

their own with the purpose of helping to reduce the high degree of uncertainty that 

characterizes American takings jurisprudence as long as constitutional law is 

unmediated by statutory law. Within the federal structure of the United States there is 

much more room for “experimentation” among the fifty states than in unitary 

countries.
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Both sides in the debate may find useful models among the countries surveyed in this 

study. The advantage of such models over start-up constructs such as Measure 37 is 

that the other countries’ models operate in “real life”—for better or for worse—and 

can be studied and evaluated. Of course, transplantations of laws or policies into other 

legal- administrative and socio-cultural contexts are a risky business. At the same 



time, the survey of a large variety of legal models presented here may help to 

stimulate new ideas on both sides of the debate. 

 

A. Models for the Social View Side 

Proponents of the no-compensation doctrine can find an assortment of approaches 

among the countries surveyed. The cluster of countries on the no-compensation side 

of the spectrum includes Canada, Australia, the UK, France, and Greece. Among 

these, the UK is the most relevant. France and Greece, however, would probably not 

be suitable models. Greece is unsuitable because its law on regulatory takings lacks 

internal consistency, and poor administrative practices have made its laws 

dysfunctional. France is also unsuitable because its planning statute explicitly 

disallows payment of compensation for any land use regulation and is likely too 

extreme to withstand U.S. constitutional challenges. 

Canada, at the federal level, presents another extreme no-compensation doctrine 

which is at odds with U.S. constitutional protection of property rights. However, some 

of the Canadian provinces have enacted more moderate statutes or administrative 

practices. These may well merit further study. Australia is somewhat less extreme in 

its no- compensation doctrine. The Australian state statutes are more consistent than 

their Canadian counterparts in granting compensation rights for major  (“categorical”) 

takings. Especially interesting would be to look at the differences among the 

Australian states and evaluate their legal and public impacts. Since 2007, several 

Australian states
47

 have begun a reassessment of their regulatory takings laws and the 

outcomes are worthy of follow-up. 

The UK is the most interesting model.
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  UK law is the most coherent on the narrow-

compensation side of the scale. Its pieces fit together into a consistent whole. The UK 

system is well worth further study by those who seek a legal system where there 

would be minimal compensation rights, yet where landowners would have a 

reasonable degree of protection in extreme situations. In the UK this balance is 

achieved with a greater degree of legal certainty than offered by U.S. law. 

UK law is able to strike this balance between private and public interests by 

bypassing the very notion of development rights. Thus UK law avoids most situations 

in which land use decisions can cause a partial regulatory taking. A dramatic 1947 

reform of the planning law removed all then-existing, unbuilt development rights. A 

one-time compensation fund was set up to cover claims.
49

  From then on, statutory 

plans, which had previously functioned like U.S. zoning, would no longer grant 

development rights. Thus there could no longer be a “downzoning.” The right to 

develop (called “planning permission”) would be granted on a discretionary case-by-



case basis and would be valid for five years only.
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If government decides to withdraw a planning permission before the five years are up, 

the landowner has the right to full compensation for the depreciation in property value 

as well as to indemnification for specific out-of-pockets costs. In practice, revocations 

are made only when there is an overwhelming public consideration for a policy 

change and number very few nationally. Because, under the UK system, permission to 

develop is considered and granted very close to the maturity of the development, 

government can adjust its policies and faces little uncertainty. Decades of practice 

show that the UK system “works” without overburdening the public purse. 

Recognizing that property values might be diminished when land use plans—though 

advisory—designate land for some types of uses, UK law grants landowners two 

optional causes of action for inverse condemnation claims. One procedure, called 

“planning blight” is available when a local plan designates private land for a distinctly 

public use. The plan does not have to be officially approved and may even be 

diagrammatic. The property may still retain some beneficial use. The landowner only 

needs to prove that, if sold, the property would obtain a price significantly below what 

it would have obtained without the designation for public use. The second procedure, 

called “purchase notice,” is available for any land use designation, not necessarily a 

public use. The threshold condition, however, is more difficult to prove than for 

planning blight. The landowner must show that the property has no beneficial use at 

all and that the owners’ request for planning permission had been refused. Planning 

authorities try to avoid blighting property, so the number of claims for major takings 

nationwide is very small. 

 

B. Models for the Property-Rights Side 

What can proponents of property rights take from this study? They should first heed 

the lessons, detailed above, from the Measure 37 experience. If new statutes are 

proposed, they must have a solid rationale and contain adequate internal checks and 

balances. Proponents of new state statutes have much to learn from the international 

experience. The survey established that seven countries other than the United States 

have statutes that grant compensation rights for some types of partial takings, not only 

major ones (Finland, several of Austria’s states, Poland, Germany, Sweden, Israel, 

and the Netherlands). American proponents of property rights should, however, note 

that none of these countries recognize takings claims where there were no prior 

development rights. The underlying notion of all compensation laws is reliance on 

government decisions, not reliance on private wishful thinking. 

Which among the seven countries can serve as useful models? The experiences of 

Finland and Austria leave too much legal ambiguity to be useful. Among the five 

remaining countries, the Netherlands and Israel are models that can help to foresee 

what mistakes to avoid. These countries’ laws—though to a lesser extent than 

Measure 37—have over- burdened the public purse with a disproportionate number of 

claims. Poland’s law is still embryonic in practice. The most interesting models, in 

my view, are the remaining two countries—Germany and Sweden. 

German and Swedish laws on regulatory takings are of the same vintage, with minor 



but interesting differences (this pair is the only one showing knowledge transfer). 

Both laws draw a clear distinction between major and partial takings and provide a 

high level of certainty on both. When property is designated for a public-type use (one 

that falls among a long pre-defined list), the landowner has a statutory right to full 

compensation by means of a “transfer of title” claim that can be made at any time. 

There are no preconditions. 

Under German and Swedish law, in cases of partial takings there are rights to full 

compensation (beyond a de minimis level). However, there is a set of preconditions. 

Unlike U.S. law on partial takings, where the precondition of showing “investment-

backed expectations” has no pre- set criteria and is to be determined case by case, the 

German-Swedish preconditions are predefined and easy to determine. The pivotal 

concept is a time frame (aptly called “implementation time” in Sweden). 

Compensation rights last for seven years in Germany and for five to fifteen years in 

Sweden (usually fifteen). These time frames are counted from the time the 

development rights were initially granted, not from the date of approval of the 

injurious amendment (and are additional to the regular statute of termination). The 

idea behind the implementation time is to create a sharing of risk between landowners 

and the government body. The Dutch model too is based on the idea of a shared risk, 

but it has no preset time frame, thereby leaving uncertainty for both sides and more 

need for litigation. 

The concept of reliance on government decisions underlies the regulatory takings 

laws of most countries, including the United States. Under German and Swedish 

takings laws, the principle of reliance becomes transparent to both sides. Unlike UK 

planning law, German and Swedish laws are similar to those in most countries where 

statutory plans or zoning do grant (or take away) development rights. These two 

countries’ laws grant full or almost full compensation rights when government 

changes its mind and downzones. At the same time, the German and Swedish models 

qualify this right by setting a time frame. It is based on the rationale that the public 

purse is not a timelessly open- ended insurance policy against a change in public 

decision. If landowners wish to be ensured that the development rights will not be 

restricted without compensation, the landowners should apply for a development 

permit before the preset time frame expires. Note that the development rights do not 

self-terminate; but if the landowners procrastinate they take the risk of a downzoning 

without compensation. 

The concept of time-limited compensation rights has a potential ancillary benefit as a 

growth-management tool in high growth areas. “Normal” planning regulations across 

the world are notoriously bad at controlling the timing of private development 

decisions and planners everywhere seek ways either to regulate or to incentivize 

developers. In high-growth areas in the United States the implementation time frame 

can serve as a growth-management tool to encourage landowners to channel their 

development decisions into a specified time frame. The public authorities can thus 

better manage infrastructure investments, school thresholds, housing mix, or versatile 

employment opportunities. As a growth management instrument, the Swedish model 

has an advantage over the German model in that the time period is flexible and is 

determined at the time of each new plan-approval decision. Interestingly, neither in 

Germany nor in Sweden is the implementation period perceived as a growth 

management instrument. However, in Sweden there is a recent and increasing (though 

still small-scale) use to incentivize commercial developers in urban redevelopment 



projects.
51

 

 

IX.  Learning from One Another 

 

The diversity of regulatory takings law around the globe is great: no two countries 

have the same law on regulatory takings—not even countries with ostensibly similar 

legal and administrative traditions. The purpose of this comparative research was to 

enable the readers to learn from other countries’ experiences and thus to gain a new 

perspective on their own  country’s laws and policies. Not only American lawyers, 

legal scholars, and planners should be able to learn from other countries—the same 

holds for each and every country. 

This article was written especially for American readers because in the United States 

the debate over property rights is more intensive than in other countries. Both the 

proponents of more protected property rights and the supporters of enhanced social 

obligations by property owners may gain by looking at U.S. takings law from the 

outside. Both sides can also look to other countries for alternative models to support 

their own position (with appropriate adjustments). And perhaps both sides could look 

for middle-of-the road approaches that may contribute to a rapprochement in this 

long-raging contest. 
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It is worthwhile focussing briefly on the specific issue of carbon in this context. At 

present carbon exists as a private good attached to the elemental land property right. If 

it was a public good, it could be better conceived as common property, however as a 

private good attached to the elemental land property right it is implicitly part of the 

bundle of rights conveyed into private hands by freehold or leasehold title. Some 

aspects of carbon may be either sufficiently mobile, or sufficiently distributed, to 

make a linkage to specific land titles impossible. The commercial exploitation of the 

potential opportunities arising from carbon may not neatly align to individual land 

parcels and could conceivably entail some degree of privatisation of common 

property. These aspects of carbon would not be problematic if it was a public good, 

even if one that had some degree of spatial definition. However, the challenge of 

designing private property in carbon lies in harnessing departures from the cadastre 

without producing such a degree of innovation that the common law understanding of 

private property is betrayed. 

The construction of a system of private property in carbon must be embarked upon 

from the standpoint that such rights must meet a defensible test of what a durable 

private property right is. If these property rights are to be meaningful to users, 

purchasers, and especially the banks and financial organisations that will use these 

rights as collateral for mortgage-based loans, then the test of whether they are 

property rights is crucial. 

In constructing such a test, it is essential to gain an appreciation of existing judicial 

considerations of the notion of “property”.  Starke J. in The Minister of State for the 

Army-v-Dalziel (1944) 68 LR at 290 (Dalziel) indicated that such a definition: 

…extends to every species of valuable right and interest including real and 

personal property, incorporeal hereditaments such as rents and services, rights 

of way, rights of profit or use in land of another, and chooses in action. 



Starke J. (at 290) also comments that: 

 …to acquire any such right is rightly described as an acquisition of 

property. 

Also, the Court usefully stated that the common law position of natural resources 

including biota was as follows: 

At common law there could be no “absolute property”, but only “qualified 

property” in fire, light air, water and wild animals.
13

 

Nevertheless, as stated earlier in this paper,  “property” is generally understood as a 

titled right to land or to exploit natural resources such as minerals. Commonly these 

property rights are referred to by the terminology “real estate”, with its emphasis on 

the immoveable nature of the “property” concerned such as land, buildings and 

minerals. 

The range of interests that are classed as “property” while limited only by our 

imagination, has however been restrained by the Courts of common law countries 

who have only recognised a few kinds of interests in land, which are regarded as 

usual property rights. Some of these rights will be readily recognised such as freehold 

and leasehold, however a few such as mining rights, fishing rights, and water 

entitlements have also been recognised. 

As stated earlier in this paper there has also been the more recent recognition of 

carbon as a property right, and legislation in various states is developing this 

concept.
14

 The objective in recognising carbon as “property” is: 



…to provide secure title for carbon sequestration rights through registration on 

the land title system. The practical effect of this will be that a carbon right 

attached to property will be held separately from the land ownership, and the 

carbon right attached to land will be viewable on a property title search, 

putting the world on notice of the obligations that flow with that land.
15

 

In support, the findings of a Commonwealth Public Inquiry (known as the 

Voumard Inquiry)
16

 were published in July 2000, where it was recommended: 

…the applicant [seeking access to biological resources] would be required to 

negotiate, with the holder (or owner) of the biological resources, a benefit – 

sharing contract which covers the commercial and other aspects of the 

agreement.
17

 

Underpinning the above recommendation was the issue of ownership of biota, 

and whilst in the context of terrestrial flora in Commonwealth areas, it is 

pertinent that the Inquiry noted that: 

[a]t common law, ownership of land includes all the substrata below the 

surface. Natural things attached to land (or its substrata) or growing on (or in) 

it, whether cultivated or not, form part of the land and will be the property of 

the owner of the land. It would seem to follow that biological resources 

generally that are attached to or growing on or in land would be regarded as 

the property of the landowner. The common law rule would be subject to valid 

legislation or to any agreement (lease, licence, contract) to the contrary into 

which the landowner had entered.
18

 

Importantly, the above comments were only raised in the context of 

Commonwealth areas and clearly any policy narrative must be conducted in the 

light of the existing land tenure within Australia much of which is privately 

held. Whilst a nationally consistent approach underscored the Inquiry’s 

recommendations, it is instructive that it was recommended: 

…[t]hat further consultations be held with State and Territory governments to 

address the broader issue of a nationally consistent approach cross 

jurisdictions.
19

 

Clearly it was recognised by the Inquiry that the former Australian colonies and 

now States have always been “invested”
20

 with the control and management of 

Crown lands, and administer the title systems for alienated land. Hence, the 

pervasiveness of private property rights in the Australian milieu must underpin 

any attempt to elucidate a private property rights regime for water and carbon. 



Arguably, the views expressed in the Voumard Inquiry are evidenced in the text 

of the Nationally Consistent Approach for Access to and the Utilisation of 

Australia’s Native Genetic and Biochemical Resources (NCA)
21

 which was 

executed on 12 October 2002 by the Commonwealth States and Territories. The 

presence of private property rights in land and therefore carbon, are recognised 

in the common elements of access and benefit-sharing arrangements which the 

NCA sets out, in particular stating that: 

So as to facilitate biodiscovery and maximise certainty…reassurance should be 

provided that arrangements do not alter existing property or intellectual 

property law: 
22

 

The establishment of new forms of specific private property rights such as water 

and carbon has highlighted the need to recognise the impact of isolating these 

rights from the “bundle of rights” currently residing within the conventional 

elemental land property right. It is instructive that this issue is canvassed in the 

area of carbon credit property rights,
23

 and by extrapolation saline credits. There 

is clearly growing recognition of interconnectedness between these less familiar 

forms of property and even archaic property rights such as native title
24

, and the 

prospect for conflict in some circumstances.
25

 

A useful example of this interconnectedness is when carbon in wood fibre is 

unlocked through the removal of existing vegetation to permit agricultural 

pursuits.  The connection is reasonably clear, however the impact of flow-ons 

such as rising water tables, and hence increasing salinity in soil is less clear. The 

substitution of salt tolerant vegetation and the adoption of altered farming 

practices in a more saline environment suggests that saline credits may be more 

difficult to create as a valuable property right, than say carbon or water. Early 

indications are that terrestrial carbon credits have already had a measurable 

impact on the price of rural land in various part of Australia.   

All of the above illustrates the difficulties likely to be encountered when an 

Australian water and carbon property rights impact upon broader moral and 

social values, apart from economic values. 

Nevertheless, a common feature of current property rights is that the interests in 

question are territorial, in so much as the right is contained only within defined 

boundaries. This is commonly achieved by way of a legal description of the 

boundaries, which have been defined by means of a cadastre. In addition, these 

rights are also proscribed in so far as what activities can occur within the 



territory
26

, the manner in which the right is to be paid for, and other obligations 

incurred or limitations imposed.  

Some of these usual property rights can be acquired outright, while some such 

as fishing rights and water entitlements may be attached to rights that are or 

were once held in a parcel of land adjacent or nearby.  
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Oren has provided two items for discussion.  The first is a long abstract on 
indigenous legal struggle against land dispossession.  The second is a chapter 
in a forthcoming book titled "Indigenous (In)Justice, which attempts to reframe 

the writings on the Bedouins in terms of  a colonial paradigm, focusing on 
relations between indigenous groups and settler societies . 
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The growing influence of globalisation and modernity is impacting on the South 

Pacific, most notably in Melanesia through the potential economic benefits associated 

with resource exploration on (or below) customary land.   The developing countries of 

the South Pacific region, spread over 11.5 million square miles of ocean, share a 

combination of geographical, biological, sociological and economic characteristics.  

Importantly, they all have enduring, traditional systems of customary land tenure 

(with 83-100% held in customary ownership), that conflict with Western notions of 

land ownership (Hann, 1998, Paterson, 2001) . 

Our focus in this paper is on the resource rich countries of Melanesia, namely Papua 

New Guinea, Vanuatu, the Solomon Islands and Fiji.  At the time of writing, 

significant reserves of bauxite, copper and gold have been identified in Fiji, whilst 

some $60 billion seabed reserves of nickel are promised in the Solomons.  

Meanwhile, the more developed exploration of minerals in Papua New Guinea is an 

ongoing source of conflict between customary landowners, the government and 

offshore exploration companies. 

Our purpose in this paper is to explore how an equitable compensation model can be 

formulated for resource rich developing countries, like those in Melanesia, where the 

principles of customary land ownership are protected by Constitutions and traditions 

alike.  Currently, the approaches taken to compensate customary landowners for the 

loss of access to their traditional subsistence and spiritual recognition to the land is 

somewhat ad hoc.  We have previously argued that the customary nature of land 

ownership and control in the region does not preclude the optimum use of land – in its 

many forms – for development (Boydell, 2010).  Rather, there is a pronounced 

disconnect between indigenous values and capitalist interests, which we elaborate on 

in this introduction.  In the next section, we provide a review of the literature and law 

relating to compensation on native land.  This provides the requisite background for 

our inquiry into compensation approaches, using scenario analysis to present a 

hypothetical (but common) compensation issue.  We interrogate international 

valuation standards for potential solutions to the compensation challenge, and 

conclude the paper with a discussion on why synergistic valuation may be part of the 

optimal approach. 

The disconnect that exists between indigenous values and capitalist interests goes 

beyond legal pluralism (for example, on legal pluralism see Hooker, 1975, Griffiths, 

1986), as we are not just concerned with the interaction of customary and western 

law.  Rather, our plurality extends to notions of identity.  As Hughes (2003, 346) 

argued, modern constitutionalism clouds the issue of identity as the state cannot be 

merely conceived of in abstract institutional terms, as assumptions of uniformity 

under a coherent body of law is at odds with the social and cultural reality of these 

countries. However, we do share the view of the von Benda-Beckmann’s (von Benda-

Beckmann and von Benda-Beckmann, 2006, 12) that ‘along with many 

anthropologists, we think that the term law can be used as an analytical concept’.  

They go on to articulate law in both cognitive terms (how things are, and why they 

are) and normative terms (how things could or should be).  We have developed the 



concepts of self and identity creation (the literal meaning of autopoiesis) further in our 

research on complexity epistemology (the study of emergent levels of knowing) and 

complexity axiology (the study of emergent levels of valuing) (McDermott and 

Boydell, 2011).  We apply these interpretations to what we refer to as the Pluarility of 

Registers when attempting to articulate the disconnect of worldviews between 

indigenous values and capitalist interests (see Figure 1).   

What the Plurality of Registers highlights are discrete conceptions of knowing and 

valuing, with different social relationships, behaviour, permissibility, consequences – 

some of which are categorical (typified general rules) and some are ideological (more 

generalised).  ‘Law in this sense is a generic term that comprises a variety of social 

phenomena (concepts, rules, principles, procedures, regulations of different sorts, 

relationships, decisions) at different levels of social organisation’ (von Benda-

Beckmann and von Benda-Beckmann, 2006, 13).  Simply stated, the customary value 

of land that is used for subsistence purposes and which retains strong spiritual ties to 

the ancestors whilst providing sustainable stewardship for future generations is 

intangible.  Yet in western economic terms, which ground notions of value as 

economic rent, or surplus of production, the value of such customary subsistence land 

is effectively zero dollars.  There is no problem with these different worldviews… 

until they meet.  And where they meet, the inalienable notions of land held by the 

customary stewards are very much at odds with the commodification of western 

understandings of ownership.  

 



These issues highlight our Plurality of Registers (or institutional arrangements) and 

Figure 1 provides a simplified graphic of these, which allows the relative extremes of 

custom / tradition and western materialism to be elaborated.  A distinction has to be 

made between low-context and high-context cultures in land dealings and conflict 

management (Burgess and Burgess, 1997).  There are major challenges to conflict 

management when a straightforward low-context (US, Canada, Western Europe, 

Anglo-Australian) approach is applied to a culturally sensitive high-context society 

(traditional, collectivist, honour based cultures e.g. Japan, China, Latin America, and 

Pacific Islands).  The western approach identifies conflict as a struggle between 

competing interest and something to be addressed in a businesslike way.  Language is 

explicit and the conflict is tackled head-on, adopting competitive (positional) 

bargaining or integrative (problem-solving) negotiation.  This brash approach 

contrasts harshly with the high-context identification of conflict as a problem of 

relationships as well as interests.  In such circumstances, a relationship-oriented 

process must encompass indirect and non-verbal communication to protect 

relationships and face.  Accordingly, traditional societies often prefer locals to act as 

intermediaries, even though they may be party to the conflict and partial to one or 

other side, based on community trust and respect.  Such individuals are seen to have a 

longer-term interest in enduring solutions for the greater good of the society than 

impartial outsiders do. 

Continuing the polarity of customary and western perspectives, such differences also 

exist in terms of timescale.  The whole notion of time is different between the two 

worldviews.  Land ownership from a customary perspective, and for indigenous 

people in general, is grounded on intergenerational equity.  This can be explained as 

guardianship - to respect the spirits of the ancestors - and stewardship – to protect the 

land, applying what we know understand as sustainable principles, so that it will be 

able to be used and enjoyed for subsistence purposes by generations still to come 

(Boydell and Holzknecht, 2003).  In contrast, western approaches under modernity 

have tended to focus more on the nuclear family and the current generation, as 

witnessed by unsustainable land practices, negative reaction to climate change policy 

proposals if it is to impact on an individuals lifestyle, and the urgency with which the 

earths natural resources are being extracted / exploited. 



The conundrum is that frequently one or more stakeholders cannot comprehend the 

complexity inherent in the worldview of other stakeholders.  In related work 

(McDermott and Boydell, 2011) we have attempted to identify the hierarchies of 

understanding between different parties (Beck and Cowan, 2003), and whilst such 

understanding can be abstracted theoretically the challenge can effectively mean that 

parties are operating at different vibrational (for want of a better word) levels such 

that they cannot comprehend the others perspective or worldview.  The reality is that 

there is some overlap between the extremes we demonstrate in Figure 1.  It is this 

overlap between worldviews that we have to address if we are to seek equitable 

compensation when, supported by governments relying on their constitutional right to 

mineral resources, mining interests seek to exploit the resources in, on or under land 

that has been held by custom owners.   

Discussing property rights (be they customary, constitutional or mining) is made more 

complex because discourse on property rights has emerged within a broad range of 

disciplines.  These include, but are not limited to, archaeology, anthropology, ethics, 

sociology, history, psychology, law, geography, biology, philosophy, economics, and 

planning.  The most influential Western theorising about property is underpinned by 

what Hann (2007, 290) refers to as the ‘standard liberal model’, yet property is ‘much 

broader than the liberal tradition recognizes, and that the political, economic and 

social functions of property are in continuous flux’.  Many of these disciplines draw 

heavily on legal traditions, and in particular have been influenced by Henry Maine’s 

(1861) metaphor of ‘a bundle of rights’.  The importance of the ‘bundle’ metaphor is 

that it highlighted the common circumstance that different individuals or groups may 

hold differing rights, obligations and restrictions over the same parcel (or piece) of 

land.  The understanding and articulation of property rights, obligations and 

restrictions influence property relations in all human societies (Boydell and Searle, 

2010).  As Cole and Grossman (2002, 318) highlight, ‘divergent conceptions of 

property rights can lead to differences in analysis and to confusions in cross-

disciplinary scholarship’.  Caution needs to be taken when research into property 

rights, like our own approach, strives to be transdisciplinary (Nicolescu, 2006, Max-

Neef, 2005), and navigates the boundaries of diverse disciplines. As Bromley (1991) 

highlights, there are few concepts in economics that are more central, or more 

confused, than those of property, rights and in particular property rights.  Yet as we 

demonstrate later in the paper, when we come to deal with valuing compensation, it is 

the valuers role to place economic value on these rights, even if such rights are indeed 

intangible. 

Having provided an introduction and overview of the complex challenge, in the next 

section we provide context for the rights we propose to value by exploring 

compensation experience and practice from other jurisdictions. 



Declaration on the Rights of Indigenous Peoples, UN GA 2007, see: http://www.ohchr.org/english/law/ccpr.htm
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The first stage of any disturbance of customary rights is to undertake a stakeholder 
analysis (see Boydell, 2008 for more discussion on this approach to stakeholder 
analysis). 
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We now need to integrate this analysis into the valuation considerations.  There is a 
large body of international literature on economic valuation and resource management 
(see for example the comprehensive set of links provided by the World Resources 
Institute: http://www.wri.org/project/valuation-caribbean-reefs/references), and 
ecosystem valuation (see http://www.ecosystemvaluation.org/links.htm).  Much of the 
resource valuation literature takes a Total Economic Value approach, where values are 
allocated to use values (direct and indirect) and non-use values (option value, quasi-
option value, bequest value and existence, or psychic, value).  These approaches are 
used by several of the contributors in Ahmed et al. (2005), and applied in the Fiji 
context by Korovulavula et al. (2008).  The valuation techniques engaged in these use 
and non-use approaches are (as with the VFT) those applied by economists (as 
opposed to valuers), and include: Effect on Production; Replacement Costs; Damage 
Costs; Travel Costs; and, the Contingent Valuation Method.  These have been 
variously applied on a range of international situations, with varying success.  We 
consider that, because of the inputs required and the outputs desired, they all fall short 
of addressing valuation for land resource compensation in a Melanesian context. 





This research has identified the complexity of dealing with development on 

customary owned land in Melanesia.  After demonstrating the lack of alignment 

between customary and western worldviews, we explored examples of compensation 

arrangements (particularly those impacting indigenous landholdings) from a number 

of countries.  Having articulated our phenomenological transdisciplinarity approach, 

the international context allowed us to explore four approaches to compensation.  We 



evolved these into a fifth approach, a hybrid, that we analysed through the stakeholder 

interests of a hypothetical wharf facility on customary land for mineral exportation.  

We discussed econometric approaches to valuation briefly, before engaging the 

diversity of approaches in the International Valuation Standards to our scenario.  This 

analysis confirmed that the synergistic valuation approach has the potential to provide 

the most equitable compensation for land resource development schemes in a 

Melanesian context. 

What remains to be done is to test this ‘equitable pro-development compensation 

model’ – our hybrid – on a number of live development situations in the region.  We 

are currently in discussion with customary landowning groups, NGOs, a trust and 

government departments on how we might operationalise our model, in both a policy 

and practice context.  We are also testing the concepts on land professionals in the 

Melanesian region through a series of workshops, as well as through an international 

symposium. 

The authors thank John Sheehan and Shaunnagh Dorsett for their valuable input in 

earlier versions of this research. 
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